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Sessoms & Rogers, P.A. is a North Carolina collections law firm that has been helping businesses and
individuals collect debts for the past thirty years. We serve the North Carolina community with legal
services that propagate fair business practices by helping enforce consumer responsibilities. Our
creditors' rights practice includes a group of skilled attorneys who provide comprehensive legal services
for our clients, including consumer debt collection as well as defense of creditors and debt collectors
under federal and state consumer protection statutes. We offer both original creditor and debt buyer
clients a valuable debt-collection practice in accordance with all applicable requirements of federal and
state law. Sessoms & Rogers, P.A. is committed to the fair treatment of consumers as we work to assist
clients and consumers to resolve debts.

Lee C. Rogers, president and managing partner, attended North Carolina Central University Law School.
He has been working in the debt collection industry for almost 25 years. Ninety-nine percent of his law
practice is dedicated to debt collection.

North Carolina Debt Collection Laws
North Carolina law includes a number of general laws and rules affecting all collection actions, as well as
a set of statutes specifically directed at debt collection practices. These statutes are found mainly in
Chapters 58 and 75 of the North Carolina General Statutes. The relevant provisions of Chapter 58 are
known as the North Carolina Collection Agency Act. N.C. Gen. Stat. § 58-70-1 to -155. Those of Chapter
75 are known as the North Carolina Debt Collection Act. N.C. Gen. Stat. §§ 75-50 to -56.

Many of the provisions of these North Carolina laws are similar to the federal Fair Debt Collection
Practices Act FDCPA).They protect consumers by regulating conduct undertaken to collect debt; they
impose certain requirements on debt collectors; they prohibit various types of abusive collection conduct;
and upon violation, they permit a consumer to recover actual damages, statutory damages, and a
reasonable attorney’s fee.

There are, however, key differences among these laws and their application, some of which will be
addressed in the following overview. This information is current as of the fall of 2012, but the North
Carolina statutes have been revised and amended, sometimes in significant ways, in recent years.
Therefore, the following is best used solely as a starting point. Links to the North Carolina statutes are
included below for quick reference to the current text of these statutes.

General Provisions of the North Carolina Debt Collection Statutes
Chapter 75 of the North Carolina General Statutes contains laws relating to monopolies, trusts and
consumer protection, including North Carolina’s statute prohibiting unfair or deceptive acts or practices.
N.C. Gen. Stat. § 75-1.1. This chapter also contains the provisions of the NC Debt Collection Act
governing debt collection conduct generally. N.C. Gen. Stat. §§ 75-50 to -56.

The NC Collection Agency Act is located in Chapter 58 of the General Statutes, and specifically governs
conduct of collection agencies. N.C. Gen. Stat. § 58-70-1 to -155. Its provisions related to unfair or
deceptive acts are similar to the NC Debt Collection Act (with some additional requirements that will be
discussed below), and its civil liability provision specifically references the generalized proscription in N.C.
Gen. Stat. § 75-1.1. N.C. Gen. Stat. § 58-70-130. Therefore, although there is no authoritative case law
on the matter, the standards applicable to civil liability under Chapter 58 are likely to be the same as the
standards under Chapter 75. See Reid v. Ayers, 138 N.C. App. 261, 531 S.E.2d 231 (2000) (analyzing
similar language in N.C. Gen. Stat. § 75-56); compare Culver v. JBC Legal Group, P.C., No. 5:04-CV389-FL(1), 2005 U.S. Dist. Lexis 45426 (E.D.N.C. June 28, 2005) (dismissing Chapter 58 claims upon
finding they failed to satisfy the requirements of N.C. Gen. Stat. § 75-1.1), with Llera v. Sec. Credit Sys.,
Inc., 93 F. Supp. 2d 674 (W.D.N.C. 2000) (finding plaintiff who was awarded $100 in statutory damages
under Chapter 58 but withdrew her actual damages claim was not a prevailing party for purposes of an
attorney’s fee award under N.C. Gen. Stat. § 75-16.1, without considering whether actual damages were
necessary to prevail on Chapter 58 claim).
The NC Debt Collection Act is similar to the FDCPA in defining a “consumer” as a natural person alleged
to owe a debt incurred for personal, family, or household purposes, although the NC law also includes
agricultural purposes. 15 U.S.C. § 1692a(3),(5); N.C. Gen. Stat. § 75-50. On the other hand, the NC
Collection Agency Act defines a “consumer” more broadly to include individuals, groups, or business
entities that have incurred any type of debt. N.C. Gen. Stat. § 58-70-90. Thus, collection agencies must
comply with the statutory requirements, whether they are undertaking consumer collections or commercial
collections.

While the FDCPA generally does not apply to creditors collecting on their own behalf, 15 U.S.C.
§ 1692a(6), the NC Debt Collection Act applies to any person engaged in debt collection from a consumer,
which includes a creditor collecting its own accounts. N.C. Gen. Stat. § 75-50(3). Therefore, creditors and
debt collectors alike must comply with the NC Debt Collection Ac,t when attempting to collect debt from
individual consumers. However, the NC Debt Collection Act’s definition of “debt collector” expressly
excludes anyone subject to the provisions of the NC Collection Agency Act. N.C. Gen. Stat. § 75-50(3).
The NC Collection Agency Act governs conduct specifically by collection agencies and debt buyers. N.C.
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Gen. Stat. § 58-70-15. Thus, because collection agencies and debt buyers are subject to regulation and
liability under the NC Collection Agency Act, they are not subject to additional liability under NC Debt
Collection Act.

There is another important exclusion in the North Carolina laws. Unlike the FDCPA, the North Carolina
collection statutes do not apply to attorneys handling debt collection for their clients. The NC Collection
Agency Act expressly excludes law firms handling claims and collections in their own name and not
operating a collection agency managed by a non-lawyer. N.C. Gen. Stat. § 58-70-15(c)(8). Therefore law
firms handling collections are not themselves subject to Chapter 58, but collection agencies and debt
buyers are still subject to these laws, even if they are seeking to collect through a law firm.
The NC Debt Collection Act excludes attorneys through Chapter 75’s general exemption for professional
services rendered by a “learned professional.” N.C. Gen. Stat. § 75-1.1(b). North Carolina courts hold that
an attorney engaging in debt collection as a professional legal service for its client falls within this
exemption. See Reid v. Ayers, 138 N.C. App. 261, 531 S.E.2d 231 (2000). Neither the attorney nor the
client may be subject to a claim under Chapter 75 if the claim is based on the attorney’s collection
conduct. Davis Lake Cmty. Ass’n, Inc. v. Feldmann, 128 N.C. App. 292, 530 S.E.2d 865 (2000). (Did you
intend to hyperlink the sources in this paragraph and others that are underlined, but do not link to
anything?)

Thus, the NC Collection Agency Act specifically governs collection agencies and debt buyers, and
regulates their direct or indirect attempts to collect debts of any type, consumer or commercial, from any
individual or entity. The NC Debt Collection Act governs collection conduct by creditors and other debt
collectors who are not subject to the NC Collection Agency Act, but it is specific to the collection of
consumer debt from individual consumers. Neither the NC Collection Agency Act nor the NC Debt
Collection Act apply to law firms collecting debts owed to their clients as a professional legal service, but
collection agencies and debt buyers are subject to the NC Collection Agency Act even if they are working
through an attorney or other third party to collect the debt.

Both sets of laws prohibit abusive debt collection conduct and provide for civil liability in the amount of
actual damages, statutory damages, and reasonable attorney’s fees. N.C. Gen. Stat. § 58-70-130; § 7556. Generally, to bring a successful claim under these laws, a plaintiff must prove actual injury caused by
the violation. Reid v. Ayers, 138 N.C. App. 261, 531 S.E.2d 231 (2000). Emotional distress damages,
however, may be sufficient to constitute actual injury. Williams v. HomEq Servicing Corp., 184 N.C. App.
413, 646 S.E.2d 381 (2007). In addition to actual damages, a successful plaintiff may recover statutory
damages of at least $500 but no more than $4,000 per violation. The plaintiff may also recover a
reasonable attorney’s fee at the court’s discretion, upon a finding that the defendant willfully engaged in
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the act or practice and showed an unwarranted refusal to fully resolve the matter that is the basis of the
suit. N.C. Gen. Stat. § 75-16.1.

Licensing and Operation under the North Carolina Collection Agency Act
The NC Collection Agency Act governs debt collection licensing, bonding, and other regulations relevant
to a creditor, lender, collection agency, debt buyer, and attorney. Only those persons and/or entities that
the law defines as a collection agency must obtain a permit in North Carolina.
Collection agency and collection agency business is defined in N.C. Gen. Stat. § 58-70-15(a) as “a
person directly or indirectly engaged in soliciting, from more than one person, delinquent claims of any
kind owed or due or asserted to be owed or due the solicited person and all persons directly or indirectly
engaged in the asserting, enforcing or prosecuting of those claims.” The statute contains a list of
inclusions which, among other things, expressly provides that debt buyers are considered to be collection
agencies and therefore must be licensed. N.C. Gen. Stat. § 58-70-15(b).

The statute also contains exclusions that work to exempt creditors/lenders and law firms (as noted above)
from the licensing requirements. N.C. Gen. Stat. § 58-70-15(c). There is no requirement that attorneys
and law firms representing creditors obtain a state collection permit; however, any attorney or law firm
(except those that are unincorporated) that conducts business in North Carolina must register with the
North Carolina Secretary of State (www.secretary.state.nc.us).

Under the NC Collection Agency Act, a collection agency or debt buyer is required to secure a permit
before conducting or operating a collection agency or doing collection agency business. Before a permit
is issued, a nonrefundable fee of $1,000 is required upon submission of the collection agency application
to the Commissioner of Insurance for each location at which such entity desires to carry on the collection
agency business. Pursuant to N.C. Gen. Stat. § 58-70-20, every applicant for a permit shall file with the
Commissioner, a bond in the amount of $10,000 to be posted in favor of North Carolina executed by a
surety company licensed to transact business in North Carolina. The bond is required to be kept in force
during the permit period and remain in effect until all moneys collected have been accounted for. There is
th

an additional $10,000 bond required for non-resident applicants. All permits expire on the 30 of June
regardless of the issuance date. The amount of the bond for the renewal permit shall be no less than
$10,000, nor more than $75,000. The amount is based on the total collections paid directly to the
collection agency less commissions earned by the collection agency on those collections for the calendar
year ending immediately prior to the date of application, multiplied by one-sixth.

Pursuant to N.C. Gen. Stat. § 58-70-50, a collection agency must identify itself in correspondence. The
collection agency is required to place its permit number, true name and address on all correspondence
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sent to consumers. If a collection agency has a properly registered trade name, both the trade name and
legal name should appear on the correspondence.

There are also requirements if payment is received by the collection agency on behalf of a creditor.
Pursuant to N.C. Gen. Stat. § 58-70-70. Whenever a payment is received in cash, an original receipt or
an exact copy thereof shall be furnished to the individual from whom the payment is received. All receipts
issued must (1) be pre-numbered by the printer and used and filed in consecutive numerical order; (2)
show the name, street address and permit number of the permit holder; (3) show the name of the creditor
or creditors for whom credited; (4) show the amount and date paid; and (5) show the last name of the
person accepting payment. Evidence of all receipts issued shall be kept in the permit holder’s office for
three (3) years.

However, when payment is received by or on behalf of a debt buyer, no matter the form of the payment, a
receipt must be issued meeting the above requirements, and it must also: (1) show the name of the
creditor or creditors for whom collected, the account number assigned by the creditor or creditors for
whom collected, and if the current creditor is not the original creditor, the account number assigned by the
original creditor; and (2) clearly state whether the payment is accepted as either payment in full or as a
full and final compromise of the debt, and if not, the receipt shall state clearly the balance due after
payment is credited.

Special Requirements Imposed on Legal Actions Brought by Collection Agencies
Effective October 1, 2009, the State of North Carolina enacted the Consumer Economic Protection Act
which, among other things, placed special requirements on actions brought by collection agency and debt
buyer plaintiffs. First, it is now deemed an unfair practice for a debt buyer to bring suit, initiate arbitration,
or otherwise attempt to collect a debt without valid documentation that the debt buyer is the owner of the
debt, as well as reasonable verification of the amount of the debt. “Reasonable verification” must include
documentation of the name of the original creditor, the name and address of the consumer debtor as it
appears on the original creditor’s records, the original account number, a copy of the contract or other
document evidencing the consumer debt, and an itemized accounting of the amount claimed, including all
fees and charges. N.C. Gen. Stat. § 58-70-115(5).

Before bringing suit or arbitration, a debt buyer must also give the consumer debtor written notice of the
intent to file legal action at least thirty days in advance of filing. The written notice must include the name,
address, and telephone number of the debt buyer, the name of the original creditor and the consumer
debtor's original account number, a copy of the contract or other document evidencing the consumer debt,
and an itemized accounting of all amounts claimed to be owed. N.C. Gen. Stat. § 58-70-115(6).
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Pursuant to N.C. Gen. Stat. § 58-70-145, the complaint of a collection agency plaintiff shall allege as part
of the action that the plaintiff is duly licensed, and shall contain the name and number, if any, of the
license and the governmental agency that issued it. In addition, the complaint of a debt buyer plaintiff
must be accompanied by certain materials as set forth in N.C. Gen. Stat. § 58-70-150:

(1)

A copy of the contract or other writing evidencing the original debt, which must
contain a signature of the defendant. If a claim is based on credit card debt and
no such signed writing evidencing the original debt ever existed, then copies of
documents generated when the credit card was actually used must be attached.

(2)

A copy of the assignment or other writing establishing that the plaintiff is the
owner of the debt. If the debt has been assigned more than once, then each
assignment or other writing evidencing transfer of ownership must be attached to
establish an unbroken chain of ownership. Each assignment or other writing
evidencing transfer of ownership must contain the original account number of the
debt purchased and must clearly show the debtor's name associated with that
account number.

Furthermore, N.C. Gen. Stat. § 58-70-155 outlines the prerequisites to enter a default judgment or
summary judgment against a defendant. The plaintiff shall file evidence with the court to establish the
amount and nature of the debt, and the only evidence sufficient to establish the amount and nature of the
debt shall be properly authenticated business records that satisfy the requirements of Rule 803(6) of the
North Carolina Rules of Evidence. The authenticated business records shall include at least all of the
following items: (1) the original account number; (2) the original creditor; (3) the amount of the original
debt; (4) an itemization of charges and fees claimed to be owed; (5) the original charge-off balance, or, if
the balance has not been charged off, an explanation of how the balance was calculated; (6) an
itemization of post charge-off additions, where applicable; (7) the date of the last payment; (8) the amount
of interest claimed and the basis for the interest charged.

Statute of Limitations for Written Contracts & Open Accounts
Simple Non-Sealed Contracts. The North Carolina statute of limitations “upon a contract, obligation or
liability arising out of a contract, express or implied,” is three years. N.C. Gen. Stat. § 1-52(1). This applies
to a claim on an open account. Channel Grp., LLC v. Cooper, No. COA09-874, 2010 N.C. App. Lexis 312
(N.C. Ct. App. Feb. 16, 2010).

In the instance of a breach of contract, the statute of limitations does not begin to run until the contract is
breached. Rawls v. Lampert, 58 N.C. App. 399, 293 S.E.2d 620 (1982); Duke Univ. v. St. Paul Mercury
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Ins. Co., 95 N.C. App. 663, 384 S.E.2d 36 (1989). The cause of action does not accrue until the time of
the breach that gives rise to the right of the action. U.S. Leasing Corp. v. Everett, Creech, Hancock &
Herzig, 88 N.C. App. 418, 363 S.E.2d 665, cert. denied, 322 N.C. 329, 369 S.E.2d 364 (1988). In other
words, the “cause of action accrues to the injured party so as to start the running of the statute of
limitations, when he is at liberty to sue, being at the time under no disability.” B-W Acceptance Corp. v.
Spencer, 268 N.C. 1, 149 S.E.2d 570 (1966).

More specifically, the statute of limitations begins to run from the date that a contract is breached by
failure to perform when required to do so under the contractual agreement, not from the first date when
performance of the contract is possible. Penley v. Penley, 314 N.C. 1, 332 S.E.2d 51 (1985). By way of
example, a contract to repay the balance owed on a credit card has been breached when the defendant
has failed to make a payment when due; a breach of a lease agreement takes place when the defendant
fails to deliver a lease payment when due.

A new promise to repay an existing debt will toll the statute of limitations period. Coe v. Highland Sch.
Assocs. Ltd. P’ship, 125 N.C. App. 155, 479 S.E.2d 257 (1996); see also Andrus v. IQMax, Inc., 190 N.C.
App. 426, 600 S.E.2d 107 (2008). The promise must be made in writing. Pickett v. Rigsbee, 252 N.C. 200,
113 S.E.2d 323 (1960). Additionally, where a “plaintiff sues on a current account, a partial payment on the
account acknowledging the indebtedness begins the statute running anew as to the entire amount.”
Channel Grp., 2010 N.C. App. Lexis 312 (citing Whitley’s Electric Servs., Inc. v. Sherrod, 293 N.C. 498,
503, 238 S.E.2d 607, 611 (1977)).

Contracts for the Sale of Goods; Security Agreements. Tracking the Uniform Commercial Code, the
North Carolina statute of limitations on contracts for the sale of goods subject to a security agreement is
“four years after the cause of action has accrued.” N.C. Gen. Stat. § 25-2-725. A cause of action under
this statute arises “when the breach occurs, regardless of the aggrieved party’s lack of knowledge of the
breach.” Id.
Contracts Signed Under Seal. The statute of limitations for an action “[u]pon a sealed instrument or
instrument of conveyance of an interest in real property, against the principal thereto” is ten years. N.C.
Gen. Stat. § 1-47(2). The mere presence of the word “seal” in brackets within a contract may be sufficient
to qualify the document as a “sealed instrument”. Biggers v. Evangelist, 71 N.C. App. 35, 321 S.E.2d 524
(1984), cert. denied, 313 N.C. 327, 329 S.E.2d 384 (1985).

Statute of Limitations for Renewal of Domestic and Foreign Judgments
In North Carolina, a civil judgment is valid for ten years. N.C. Gen. Stat. § 1-47(1). The method for
renewal of a judgment is not specified in this statute. However, the courts have determined that a
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separate action may be brought prior to the expiration of the ten-year period in order to extend the validity
of the previous judgment for a further ten years. Raccoon Valley Inv. Co. v. Toler, 32 N.C. App. 461, 232
S.E.2d 717 (1977). Furthermore, the defendant cannot re-try the matter in which the original judgment
was entered because the “rule is that ‘a judgment merges the debt upon which it is based and becomes
the only evidence of the existence of the debt that can be used in court.’” NCNB Nat’l Bank of N.C. v. C.P.
Robinson, Jr., 80 N.C. App. 154, 341 S.E.2d 364 (1986) (quoting Saieed v. Abeyounis, 217 N.C. 644, 647,
9 S.E.2d 399, 401 (1940)).

When domesticating a foreign judgment in North Carolina, the same ten-year statute of limitations is
applicable. In re Aerial Devices, Inc., 126 N.C. App. 709, 486 S.E.2d 483 (1997), cert. denied, 347 N.C.
136, 492 S.E.2d 17 (1997).

Statute of Limitations and Voluntary Dismissal
Pursuant to Rule 41 of the North Carolina Rules of Civil Procedure, if an action not previously dismissed
is voluntarily dismissed without prejudice, then “a new action based on the same claim may be
commenced within one year after such dismissal….” N.C. Gen. Stat. §1A-1, Rule 41. This Rule is
intended to extend rather than to limit the time within which a new action may be commenced following a
voluntary dismissal. For example, if the ten-year statute of limitations applies to a claim and that ten-year
timeframe extends beyond one year after the voluntary dismissal, then the ten-year statute of limitations
is the applicable standard by which the limitations period is measured. Whitehurst v. Va. Dare Trans. Co.
Inc., 19 N.C. App. 352, 198 S.E.2d 741 (1973).
Once a voluntarily dismissed case has been re-filed, it “must be considered on its merits without
reference to the disposition of the prior action.” Tompkins v. Log Systems, Inc., 96 N.C. App. 333, 385
S.E.2d 545 (1989). However, litigants must avoid dismissing the initial action simply to make use of the
one-year extension afforded by Rule 41. Where it can be shown the dismissal and subsequent re-filing
occurred solely as a sham to obtain the extension, with no intent to prosecute the action, then the second
action may be subject to dismissal by the court. Hawkins v. State, 117 N.C. App. 615, 453 S.E.2d 233,
238 (1995).
North Carolina’s Bad Check Laws
Under North Carolina law, under certain circumstances, a creditor is entitled to pursue a civil remedy for
returned checks. The creditor must first send a written demand for payment within thirty days, in cash, of
the face value of the returned check along with any processing fees which may be due. N.C. Gen. Stat.
§ 6-21.3(a). The letter must also provide that should the person fail to comply with the demand, the
creditor may pursue recovery of the amount owing on the check, the service charges, and processing
fees, and three times the amount owing on the check, but no more than $500 and no less than $100. The

8

“initial demand” must be sent via certified mail to the person’s last known address and must follow the
form set forth in the statute. N.C. Gen. Stat. § 6-21.3(a1).
The statute also provides that a subsequent demand letter be sent, again via certified mail to the person’s
last known address, reiterating the same repayment terms and consequences, but this second letter must
be sent in line with the form set forth in N.C. Gen. Stat. § 6-21.3(a2). No civil action on the returned check
may be brought until after the thirty days allotted for repayment under the second demand letter have
elapsed. N.C. Gen. Stat. § 6-21.3(a).

While the creditor is entitled to seek recovery of the check amount, processing fees, service charges and
the treble damages provided by the statute, “the court or jury may, however, waive all or part of the
additional damages upon a finding that the defendant’s failure to satisfy the dishonored check or draft
was due to economic hardship.” Id. Additionally, the person must have knowingly uttered a bad check to
be civilly liable. Id.

Garnishment under North Carolina Law
With few exceptions, such as delinquency in child support, there is no North Carolina statute which allows
for garnishment of wages. Once an execution has been issued by the clerk of superior court pursuant to
N.C. Gen. Stat. § 1-303, a bank or other person indebted to the judgment debtor may, but is not required
to, pay to the sheriff amounts owed to the judgment debtor. N.C. Gen. Stat. § 1-359.
Where a person indebted to the judgment debtor does not comply with the sheriff’s execution, the
judgment creditor may obtain an appropriate order through initiating supplemental proceedings pursuant
to N.C. Gen. Stat. § 1-353. This procedure also entitles a judgment creditor to serve interrogatories in aid
of execution on the judgment debtor in order to discover information concerning assets, and also to
compel responses through the court should the judgment debtor fail to respond. N.C. Gen. Stat. § 1-352.

Court Costs and Process-Serving in North Carolina
Court costs are set by the North Carolina General Assembly. The filing fee is $150 to file a complaint in
district court, and $200 to file a complaint in superior court. Both are trial courts with concurrently held
original jurisdiction over most common collection claims, but district court is considered the proper division
for civil claims of $10,000 or less.
North Carolina restricts civil service of process within the state to sheriffs and persons “duly authorized by
law to serve summons.” N.C. Gen. Stat. § 1A-1, Rule 4. North Carolina does not have private process
servers that are licensed or registered to serve summons. Service of process upon an individual may be
accomplished by delivering copies of the summons and complaint to the person; by leaving copies at their
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usual dwelling with another resident of suitable age and discretion; by delivering copies to an authorized
agent of the person to be served; by mailing copies, registered or certified mail, return receipt requested,
addressed and delivered to the person to be served; or by depositing a copy with a designated delivery
service authorized pursuant to 26 U.S.C. § 7502(f)(2).
The sheriff’s service fee is $30 for each item of civil process served. If service is not obtained within the
time allowed, there is a $15 fee for an Alias & Pluries summons or endorsement on the original summons.

Other miscellaneous costs include a $20 motion fee assessed for each motion filed in an action, a $25
fee to file a confession of judgment, a $25 fee to file a writ of execution, and a $30 fee for a proceeding
supplemental to execution.

Current information regarding North Carolina court costs is available on the North Carolina Court System
website (www.nccourts.org/Courts/Trial/Costs/Default.asp).

Please be advised that this is not intended as legal advice. Changes to laws, statutes, regulations and
costs can and do occur. We recommend that you contact an attorney for advice specific to your legal
matters and your state.
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